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RECOMMVENDED ORDER

Pursuant to notice, a formal hearing was held in these
cases on January 13-14, 2000, in Fort Lauderdale, Florida, and
on January 27, 2000, by video teleconference at sites in
Tal | ahassee and Fort Lauderdale, Florida, before Errol H
Powel | , a designated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings.
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For Respondent: R Davis Thomas, Jr.
Qual i fied Representative
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215 South Monroe Street, Suite 400
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STATEMENT OF THE | SSUES

The issues for determ nation are whet her Respondent
commtted the offenses set forth in the Admnistrative
Conpl aints and, if so, what penalty should be inposed; and
whet her Respondent shoul d be issued a Standard or Conditi onal
license rating.

PRELI M NARY STATEMENT

This cause involves three cases. On May 14, 1999, the
Agency for Health Care Adm nistration (Petitioner) issued an
Adm ni strative Conpl ai nt agai nst Pi nehurst Conval escent Center
(Beverly Enterprises-Fla, Inc., d/b/a Beverly @ulf Coast-
Florida) (Respondent), which is Case No. 99-2745. Petitioner
charged Respondent with failing to ensure that each resident
recei ved the necessary care and services to attain or nmaintain
t he hi ghest practicable physical, nental, and psychosocial well -
being in accordance with the conprehensive care plan relative to
assessnents of acute conditions through record review and staff
interview on October 9, 1998, thereby violating the m nimm
standards, rules, and regul ations pronul gated by Petitioner

under Chapter 400, Part I1l, Florida Statutes.



On Decenber 21, 1999, Petitioner filed an Adm nistrative
Conpl ai nt agai nst Respondent, chargi ng Respondent wth violating
the m ni num standards, rules, and regul ations for the operation
of a Nursing Honme, which is Case No. 00-0049. Petitioner
specifically charged Respondent with the foll ow ng:

(1) violating Subsections 400.022(1)(j), (k), and (I),
Florida Statutes, by failing to obtain informed consent, to
docunent that infornmed consent was obtained, and to provide
adequate and appropriate health care services, and violating
Rul e 59A-4.106(4)(x), Florida Adm nistrative Code, by failing to
mai ntai n policies and procedures regardi ng i nformed consent; (2)
violating Rule 59A-4.106(4)(cc), Florida Adm nistrative Code, by
failing to have policies and procedures for reporting accidents
and unusual incidents in one of 20 sanpled residents; (3)

vi ol ati ng Subsections 400.022(1)(j), (k), and (I), Florida
Statutes, and Rule 59A-4.1288, Florida Adm nistrative Code, by
failing to ensure that two residents in 20 in the sanple

recei ved necessary treatnment and services to pronote healing,
prevent infection, and prevent new sores from devel opi ng; and
(4) violating Subsection 400.022(1)(l), Florida Statutes, and
Rul e 59A-4.109(2), Florida Adm nistrative Code, by failing to
mai ntai n the acceptable paraneters of nutritional status for one
resident out of the sanple of 20. Based on a survey conpl eted,

formng the basis for the Adm nistrative Conpl aint of Decenber



21, 1999, Petitioner changed Respondent's license rating to
Conditional, effective April 21, 1999, through July 2, 1999,
which is Case No. 99-2746

These matters were referred to the Division of
Adm ni strative Hearings (DOAH) for hearing. By Oders dated
August 20, 1999, and Janury 11, 1999, these matters were
consol i dat ed before DOAH.

The parties filed a Joint Pre-hearing Stipulation.
Furthernore, at hearing, Petitioner stated that for the
violation in Case No. 99-2745, it was relying only upon its
survey findings for Resident No. 5 in the Admnistrative
Compl aint and that for the violations in Case No. 00-0049, it
was relying upon its survey findings for Resident Nos. 1 and 3
in the Adm nistrative Conpl aint.

At hearing, Petitioner presented the testinony of five
witnesses 1/ and entered 24 exhibits (Petitioner's Exhibits
nunmbered 1-24) into evidence. Respondent presented the
testinmony of three witnesses, 2/ entered three exhibits
(Respondent's Exhibits nunbered 1, 3, and 5) into evidence, and
proffered one exhibit (Respondent's Exhibit nunbered 4).

At post-hearing, Respondent filed a Mdtion to Strike
Portions of Petitioner's Proposed Recommended Order. Petitioner
filed a Response to Respondent's Mdtion to Strike Portions of

Petitioner's Recormmended Order and Request for Sanctions.



Respondent filed a Response to Petitioner's Mtions for
Sanctions. The prem ses being consi dered, Respondent's Mtion
to Strike and Petitioner's Mdtion for Sanctions are denied.

A transcript of the hearing was ordered. At the request of
the parties, the tine for filing post-hearing subm ssions was
set for nore than ten days followng the filing of the
transcri pt.

The Transcript, consisting of four volunes, was filed on
March 20, 2000. The parties were granted an extension of tine
to file their post-hearing subm ssions. The parties tinely
filed their post-hearing subm ssions on April 26, 2000. The
parties' post-hearing subm ssions were considered in the
preparation of this Recommended Order

FI NDI NGS OF FACT

1. At all times material hereto, Respondent was a |icensed
nursi ng home | ocated in Ponpano Beach, Florida.

2. Petitioner is charged with, anong other things,
periodically evaluating nursing hone facilities and nmaking a
determ nation as to the degree of conpliance with applicable
federal regulations, and state statutes and rul es.

3. The evaluation or survey of a facility includes a
resident review or survey. A resident survey consists of record
review, resident observation, and interviews with famly and

facility staff.



4. Review of a clinical record includes the review of a
docunent referred to as mninmum data set or MDS Assessnent. The
MDS Assessnment is a record, in sunmary fashion, of information
or data that a facility gathers to prepare a care plan for a
resi dent.

5. During the survey of a facility, if violations of
regul ations are found, the violations are noted and referred to
as "tags." Petitioner's surveyors docunent the tags on a form
prepared by Petitioner.

6. Petitioner's surveyors use the "State Qperations'
Manual " (SOM as guidance in determning whether a facility has
violated the federal regulation 42 CFR Chapter 483.

The October 1998 Survey

7. On Cctober 8-9, 1998, Petitioner conducted an apprai sal
survey of Respondent, which is not a full survey. 1In an
apprai sal survey, Petitioner's focus is on quality of care
i ssues, making sure that the quality of care standards are net.
Petitioner used nursing honme survey protocols prescribed by the
federal governnent.

8. Petitioner's surveyor perfornmed a resident review of
Resi dent No. 5.

Tag F309

9. Tag F309 incorporates the requirenent of federal

regul ation 42 CFR Subsection 483. 25, which provides that "each



resi dent nust receive and the facility nust provide the
necessary care and services to attain or maintain the highest
practicabl e physical, nental, and psychosocial well-being, in
accordance wth the conprehensive assessnent and plan of care.”

10. The SOM provi ded, regarding 42 CFR Section 483. 25,
that a facility nmust ensure that its residents obtain optimal
i nprovenent or does not deteriorate. Therefore, the surveyor
must first determ ne whether a resident has declined or
optimally inproved, and if the resident has suffered a decline
or lack of inprovenent, determ ne whether the decline or |ack of
i nprovenent was avoi dabl e or unavoi dable. A decline or failure
to reach the highest practicable well-being is unavoi dable only
if: (1) the facility has an accurate and conpl ete assessnent;
(2) the facility has a care plan which is consistently
i npl enented and based on the assessnment; and (3) the facility
has an evaluation of the results of the interventions and
revising the interventions when necessary.

11. Resident No. 5 was admtted to Respondent on July 9,
1998. The diagnosis for Resident No. 5 included denentia, but
not severe because he could understand and follow directives,
aggressi ve behavior, and agitated depression. He used a

wheel chair and could anbul ate with assi st ance.



12. Respondent was required within 14 days, by July 23,
1998, to conplete a MDS Assessnent of Resident No. 5.

Respondent assessed Resident No. 5 as being at risk for falls.

13. Respondent was required within 21 days, by July 30,
1998, to develop a conprehensive care plan to address Resi dent
No. 5's risk for falls. On July 29, 1998, Respondent conpl eted
and i npl emented the conprehensive care plan, containing
i nterventions which included encouragi ng Resident No. 5 to use
his call light; counseling himabout his risk for falls and the
need to request assistance in transfers; assisting himwth
transfers; instructing himabout proper transfer techniques;
using a night light; nonitoring himfor fatigue; and providing
proper positioning while he was in bed or in a chair.

14. Petitioner's surveyor reviewed, anong other things,
the nurses' notes and the care plan for Resident No. 5. The
surveyor determ ned that Resident No. 5 had fallen seven tines
since his adm ssion: July 18, July 23, August 7, August 14,
August 17, Septenber 26, and Cctober 5, 1998.

15. Two of Resident No. 5's falls occurred during the
period for his MDS Assessnent: July 18 and 23, 1998. Resi dent
No. 5 suffered a skin tear to his elbow fromthe fall on August
14, 1998. On August 11, 1998, after his third fall on August 7,
1998, a wheelchair alarmwas initiated to reduce the risk of

falls. After Resident No. 5 s fall on August 17, 1998,



Respondent obtai ned an order for a lap tray. On Septenber 28,
1998, after his sixth fall on Septenber 26, 1998, a physi cal

t herapy screen was perfornmed and a | ap buddy was to be used in
conjunction with the wheelchair alarmto reduce the risk of
falls. The wheelchair alarmwas to be used when the | ap buddy
was not in use.

16. During the October survey, which was only three to
four days after Resident No. 5 s nost recent fall, Petitioner's
surveyor observed on two occasions that Resident No. 5 was
w t hout either a wheelchair alarmor a | ap buddy.

17. Before using the |lap buddy, Resident No. 5 used a |lap
tray. He did not want to give-up the lap tray. Even when he
was informed that the lap tray was restrictive, Resident No. 5
wanted to continue using the lap tray.

18. A wheelchair alarmis a device, which attaches to a
resident's wheelchair and is connected to the resident by a
string. Wen the resident stands or otherw se noves fromthe
wheel chair, the alarmsounds. The alarmis primary function is
to alert the staff, not to ensure that falls will not occur, but
the alarmis function is also an inhibitor and assists the staff
to prevent the resident fromcausing hinself or herself to fall
The wheel chair alarmis used only when there is a clearly

denpnstrat ed need.



19. A lap buddy is much nore restrictive than the
wheel chair alarm The lap buddy is a pillowlike device that
rests in the resident's lap and di scourages the resident from
getting up, but the |l ap buddy can be renoved by the resident.

20. A nore restrictive device than the |ap buddy is the
lap tray. The lap tray is a thin plywood board that is placed
across the arns of the wheelchair and is secured to the
wheel chair. The resident is capable of sliding underneath the
lap tray and getting out of the wheel chair.

21. In addition to the skin tear that Resident No. 5
suffered in his third fall on August 14, 1998, he experienced a
decline in nobility requiring two people for assistance in
wal ki ng i nstead of one person as he had before the many falls.
Even though Resident No. 5 had a decline in his nmental status as
he had to begin taking a nedication again that he stopped
t aki ng, the evidence does not denonstrate that the falls caused
the decline in his nental status.

22. Respondent failed to develop a care plan expeditiously
and tinely in order to address Resident No. 5 s risk for
falling.

23. No evidence was presented to denonstrate that Resident
No. 5 was resistant to using the interventions.

24. Respondent had no docunentation show ng that the

wheel chair al arm was sounding or in place at the tinme of

10



Resident No. 5's fifth fall on August 17, 1998. Respondent had
no docunentation show ng that the wheelchair alarmwas in

consi stent use. Such docunentation would have indicated that
the care plan was bei ng inpl enent ed.

25. Respondent had no docunentation show ng that Resident
No. 5 renoved either the lap tray or |ap buddy. When he fell on
Cctober 5, 1998, his seventh fall, the intervention for Resident
No. 5 was the lap tray. The docunentation showed that the | ap
tray had to be re-secured. An inference is drawn and a finding
of fact is nmade that the lap tray was not in place when Resi dent
No. 5 fell and that, therefore, the intervention was not
consi stently used.

26. The evidence denonstrates that Respondent eval uated
the results of the interventions which were used wth Resident
No. 5 and that Respondent revised the interventions as
necessary. However, the evidence al so denonstrates that the
i nterventions were not consistently inplenented.

27. The evidence, in totality, denponstrates that Resident
No. 5's decline was avoi dabl e.

28. Petitioner cited Respondent for commtting a violation
of Tag F309 and classified the violation as a Cl ass |
deficiency. Further, Petitioner assigned a federal scope and

severity rating of "G' to the Tag F309 defi ci ency.
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Corrective Action

29. After the Cctober survey, Respondent was required to
submt a plan of correction regarding Tag F309. Respondent
submtted the plan of correction, indicating corrective action
by October 10, 1998. The deficiency was corrected on COctober
10, 1998.

Penal ty

30. Based upon the Cass Il deficiency of Tag F309,
Petitioner inposed a fine of $5,000 upon Respondent.

The April 1999 Survey

31. On April 19-21, 1999, Petitioner conducted an annual
survey of Respondent. An annual survey is perforned at | east
once every 15 nonths. Again, the SOM was used by Petitioner's
surveyors. Decisions, regarding violations, are nade by the
survey team One surveyor is responsible for the resident
review of a particular resident.

Resi dent No. 3

32. Petitioner's resident surveyor reviewed docunents and
i nformation, regardi ng Resident No. 3, including hospice care
pl an and social service notes; nurses' notes; physician orders;
nurses' treatnent notes; nedication records; physician progress
notes; conprehensive care plan, nonthly summary comments;
dietician's assessnent; nutritional assessnent; and the SOM for

the pertinent tags.
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33. Petitioner's resident surveyor also made personal
observations, interviewed staff, and had a consultation with a
regi stered dietician, who was Petitioner's consultant.

34. The survey team | eader conducted the famly interview

35. On Decenber 10, 1998, Resident No. 3 was admtted to
Respondent's facility froman acute care hospice facility. She
was termnally ill and doctors were of the opinion that her
clinical conditions would cause her death within six nonths. As
a result, Resident No. 3 remained on hospice care at
Respondent's facility.

36. Resident No. 3 suffered from end-stage cardi ovascul ar
di sease and congestive heart failure. She was incontinent with
an indwelling Foley catheter and had contractures of the |egs
and Parkinson's disease. As a result of a stroke, Resident No.
3 was wi thout speech. She was being fed through a PEG tube,
whi ch was inserted into her abdonmen. Medication and hydration
was al so provided to her through the PEG tube. Resident No. 3
had several decubiti (pressure sores) at various stages of
severity, including one at Stage IV and two at Stage IIl. She
was receiving a continuous dose of norphine for pain caused by
her conprom sing conditions.

37. Resident No. 3 required total and conpl ete assistance
with all her activities of daily living (ADLs). She was

conpl etely dependent.
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38. The famly of Resident No. 3 nade the health care
decisions for her, in particular, her son.

39. Regarding the pressure sores, a Stage |V pressure sore
had gone conpletely through the skin and nmuscle down to the
bone, with nerve endi ngs exposed. The pressure sore was open,
raw, and very painful. Oten the pain of such a pressure sore
is described as being |ike very severe sun burns or alnost |ike
a bone racking kind of pain.

40. In treating pressure sores, nutrition is one of the
key conmponents and one of the nost inportant aspects of healing
them Devel opnent of pressure sores is related to malnutrition.

41. During Resident No. 3's stay at the acute care hospice
facility, before being admtted to Respondent's facility,

Resi dent No. 3 experienced fluid build-up in her lungs, which
was rel ated to her end-stage cardi ovascul ar di sease and
congestive heart failure. The hospice facility effectively
elimnated the fluid build-up by reducing the anount of fluid

i ntake to one can per day, which provided Resident No. 3 with
240 cal ories per day. For nost healthy adults, 240 cal ories per
day is insufficient to maintain body weight or pronote healing
of wounds or diseases. Resident No. 3's overall condition
stabilized on the 240 cal ori es per day.

42. Upon adm ssion to Respondent on Decenber 10, 1998, a

nutritional assessnent of Resident No. 3's nutrition needs was
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performed by Respondent's dietician. A determ nation was nade
that, in order to neet her nutritional needs and pronote wei ght
gain and healing of her pressure sores, Resident No. 3 required
1,424 cal ories per day and between 37 and 56 grans of protein
per day, in addition to multivitamns, vitamn C zinc, and

i ron.

43. In January 1999, Respondent's dietician reassessed
Resident No. 3 for her nutritional needs. The dietician
determ ned that no change existed in the nutritional needs for
Resi dent No. 3, and recommended an additional, but slight,
increase in the feedi ng anount.

44. Around m d-January 1999, after the nutritional
assessnment, Resident No. 3 went into crisis care. Wile in
crisis care, Resident No. 3's famly expressed concern that she
was receiving too nmuch fluid through her feeding. Resident No.
3's physician ordered a reduction in her tube feeding to 720
calories (720 cc) per day, fromsix cans to three cans of
formul a per day.

45. On January 25, 1999, Resident No. 3's famly again
expressed concern that she was receiving too nuch fluid through
her tube feeding. The next day, Respondent's dietician and the
hospi ce nurse nmet to discuss Resident No. 3's situation
regardi ng the tube feeding. The hospice nurse inforned

Respondent's dietician that, during Resident No. 3's acute care
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at the hospice center, Resident No. 3 had experienced increased
congestion and her tube feeding had been reduced to one can of
formul a per day and that, presently, Resident No. 3 was again
experienci ng i ncreased congesti on.

46. Based upon Resident No. 3's prior experience at the
hospi ce center with increased congestion and reduction in the
anmount of fornula, upon the famly's concern that three cans of
formul a per day was too nmuch, and upon the dietician's opinion
that Resident No. 3's confort would be pronoted by reducing the
amount of the fornmula, the dietician decided to recomend
reduci ng Resident No. 3's tube feeding. On January 26, 1999,
the dietician recomended reducing the formula fromthree cans
of fornmula per day to one can per day, from 720 calories (720
cc) to 240 calories (240 cc). No order was given that day by
Resi dent No. 3's physician to reduce the tube feeding from 720
calories. The physician for Resident No. 3 was wlling to
reduce the fornmula or even discontinue it if the famly of
Resi dent No. 3 agreed.

47. The famly of Resident No. 3 were not willing to
di scontinue the tube feeding. Resident No. 3's physician did
not order a reduction of the fornula.

48. On January 28, 1999, the physician di agnosed Resi dent
No. 3 with pneunonia and recomended that the pneunoni a be

all owed to overcone her because of her termnal illness.
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49. Resident No. 3 inproved and was taken off crisis care
on February 3, 1999. Shortly thereafter, she began experiencing
audi bl e congestion. On February 12, 1999, Resident No. 3 was
suffering fromcongestion, respiratory distress, and edenma in
her arnms and thighs. On February 16, 1999, 13 days after
Resi dent No. 3 was taken off crisis care, her physician ordered
a reduction of the tube feeding to one can per day. Resident
No. 3's respiratory problens becane non-exi stent and she was
renoved fromcrisis care.

50. Resident No. 3 remained on one can of fornula, 240
calories, per day for alittle over two nonths, from February
16, 1999, until the survey in April 1999. During that period of
time, either the physician or his assistant revi ewed Resident
No. 3's condition and did not change her feeding order of one
can per day.

51. On February 26, 1999, Resident No. 3 was no | onger
congested. Her reduced feeding was not re-eval uated by
Respondent to determne its necessity until the April survey.

52. At the initial tour of Respondent by Petitioner survey
team the team nenber who was responsi ble for resident review of
Resi dent No. 3 and who was a registered nurse observed Resi dent
No. 3, who appeared to be a quite frail, thin and ill female,
being tube fed. The feeding bag indicated that Resident No. 3

was receiving 240 calories (240 cc) per day. Resident No. 3's
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room had a strong odor, which the team nenber suspected was
indicative of a skin infection, and a deodorizer can was on the
fl oor next to Resident No. 3's bed.

53. Respondent had no policy or procedure in place to
monitor the continued necessity or advisability of such a
condition as Resident No. 3's reduced feeding. The failure to
have such a policy in place potentially put other residents at
risk, which is a consideration of the surveyors when they nake
their decisions regarding the existence of a deficiency.

54. The evidence fails to denonstrate that Respondent
obt ai ned i nfornmed consent from Resident No. 3's famly for the
reduced feeding. Respondent failed to fully informthe famly
of the effects or risks of reduced feeding on the healing of
Resident No. 3's pressure sores. Respondent conducted pl anni ng
nmeetings regardi ng Resident No. 3's care plan, but her health
care surrogate, her son, was not invited to attend; whereas, if
he was invited to attend, he would have had full know edge of
the effects or risks of the reduced feeding on the healing of
her pressure sores.

55. The evidence denonstrates that the reduced feeding in
Resident No. 3's situation was not conpatible with the standard
of palliative care and was inconsistent with acceptabl e end- of -

life care practices.
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Tag F224

56. Tag F224 incorporates federal regulation 42 CFR
Section 483.13(c)(1)(i), which requires, in pertinent part,
Respondent to "develop and inplenent witten policies and
procedures that prohibit m streatnent, neglect and abuse of
residents.” Neglect is defined by the SOM gui deli nes as
"failure to provide goods and services necessary to avoid
physi cal harm nental anguish, or nental illness.” The SOM
gui delines further provide that, on an individual basis, neglect
occurs "when a resident does not receive a |lack of care in one
or nore areas (e.g., absence of frequent nonitoring for a
resident known to be incontinent, resulting in being left tolie
inurine or feces)." The intent of the federal regulation is
provided in the SOM gui del i nes, which provide, in pertinent
part, that the intent is "to ensure that the facility has in
pl ace an effective systemthat regardl ess of the source (staff,
other residents, visitors, etc.) prevents m streatnent, neglect,
and abuse of residents . . . . However, such a system cannot
guarantee that a resident will not be abused; it can only assure
that the facility does whatever is within its control to prevent
m streat nment, neglect, and abuse of residents.”

57. Petitioner's survey team determ ned that Respondent
di d not have procedures and policies in place to prevent the

"negl ect” of Resident No. 3.
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58. It was within Respondent's control to attenpt to
ascertain nedically the causative agent of Resident No. 3's
congestion. Respondent failed to seek a cause, nedically, of
t he congestion but relied upon what was related to Respondent's
staff as to what occurred at the hospice facility when the
hospice facility was faced with Resident No. 3's congestion.

Resi dent No. 3's tube feeding was drastically reduced based upon
this reliance.

59. It was within Respondent's control to fully inform
Resident No. 3's health care surrogate of the effects of the
drastically reduced tube feeding. The evidence failed to
denonstrate that her health care surrogate was fully inforned by
Respondent regarding the effects of the reduced feeding on her
pressure sores. Resident No. 3's physician indicated that he
woul d agree with reducing the feeding if the famly agreed to
the reduction. The health care surrogate, not being informed of
the full ramfications, agreed to the reduction in the tube
f eedi ng.

60. \Whet her Respondent provi ded Resident No. 3 the
necessary goods and care was indeterm nable by the survey team

61. Respondent failed to provide goods and services to
Resi dent No. 3 necessary to avoid physical harm or nental
angui sh. Respondent failed to have witten policies and

procedures that woul d have prohi bited neglect to Resident No. 3;
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however, in accordance with the SOM gui delines, the witten
policies and procedures could not have guaranteed that she would
not have been negl ect ed.

62. Petitioner cited Respondent for commtting a violation
of Tag F224 and classified the violation as a C ass |
deficiency. Petitioner also assigned a federal scope and
severity rating of "G' to the Tag F224 defi ci ency.

Tag F280

63. Tag F280 incorporates the requirenment under federal
regul ation 42 CFR 483. 20(k)(2), which requires, in pertinent
part, the devel opnment of a conprehensive care plan (Plan) within
seven days of the conpletion of the conprehensive assessnent;
the Plan to be prepared by an "interdisciplinary team" which
i ncludes "the attendi ng physician, a registered nurse with
responsibility for the resident, and other appropriate staff in
di sciplines as determ ned by the resident's needs, and to the
extent practicable, . . . the resident's famly or . . . |egal
representative"; and periodic review and revision by a team of
qualified persons after each assessnent.

64. Respondent failed to update or revise Resident No. 3's
care plan to address the synptom of congestion, which led to the
reduced feeding. Respondent failed to invite or include

Resident No. 3's health care surrogate to participate in any
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pl anni ng of Resident No. 3's care or in any decisions regarding
her nutritional needs.

65. Petitioner cited Respondent for commtting a violation
of Tag F280 and classified the violation as a C ass |
deficiency. Petitioner also assigned a federal scope and
severity rating of "G' to the Tag F280 defi ci ency.

Tag F314

66. Tag F314 incorporates federal regulation 42 CFR
Section 483.25(c), which requires, in pertinent part, a facility
to ensure that a "resident who enters the facility w thout
pressure sores does not devel op pressure sores unl ess the
individual's clinical condition denonstrates that they were
unavoi dabl e" and that a "resident having pressure sores receives
necessary treatnment and services to pronote healing, prevent
i nfection and prevent new sores from devel oping.” The SOM
gui delines define a pressure sore as "ischem c ulceration and/or
necrosis of tissues overlying a bony prom nence that has been
subjected to pressure, friction or shear." Furthernore, the SOM
gui delines provide a "staging system"™ which is one nethod of
describing the extent of tissue damage, and which provides, in
pertinent part, that "Stage Il1" is described as a "ful
t hi ckness of skin is |ost, exposing the subcutaneous tissues -
presents as a deep crater with or wi thout underm ni ng adj acent

tissue" and that "Stage |IV' is described as a "full thickness of
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skin and subcutaneous tissue is |ost, exposing nuscle and/or
bone. "

67. Pressure sores in atermnally ill patient are
unavoi dable. Resident No. 3's pressure sores were unavoi dabl e
due to her clinical conditions. For Resident No. 3, maintaining
adequate nutrition and hydrati on was necessary to prevent her
pressure sores fromworsening, to pronote healing, and to
prevent infection and breakdown.

68. Respondent drastically reduced Resident No. 3's tube
feeding to 240 calories (240 cc) per day. One pressure sore had
worsened froma Stage Il to a Stage IV. The dead tissue in the
Stage Il pressure sore was renoved, and as a consequence, the
pressure sore enlarged to a Stage |V pressure sore. No clinica
measurenents were available to indicate whether the reduction in
the tube feeding negatively affected Resident No. 3.

69. Petitioner cited Respondent for commtting a violation
of Tag F314 and classified the violation as a C ass |
deficiency. Petitioner also assigned a federal scope and
severity rating of "G' to the Tag F314 defi ci ency.

70. The evidence is insufficient to denonstrate that
Respondent conmtted a violation of Tag F314.

Tag F325

71. Tag F325 incorporates federal regulation 42 CFR

Section 4483.25(i), which, in pertinent part, requires a
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facility to ensure that a resident "nmaintains acceptable
paraneters of nutritional status, such as body wei ght and
protein levels, unless the resident's clinical condition
denonstrates that this is not possible.”

72. Resident No. 3's clinical condition had a great inpact
on her nutritional status. Her tube feeding was reduced
drastically to 240 calories (240 cc) per day. Respondent failed
to properly discuss with and fully inform Resident No. 3's
health care surrogate of the inpact or effects of such a
reduction. Mreover, no periodic review of the reduction was
performed by Respondent, which was responsible for a care plan
for Resident No. 3. The periodic exam nation of Resident No.
3's physician or the physician's assistant is no substitute for
Respondent's responsibility for periodic review and update or
revision, if necessary, of Resident No. 3's care plan.

73. Respondent failed to "ensure" that Resident No. 3's
nutritional status was maintained.

74. Petitioner cited Respondent for commtting a violation
of Tag F325 and classified the violation as a C ass |
deficiency. Petitioner also assigned a federal scope and
severity rating of "G' to the Tag F325 defi ci ency.

Resi dent No. 1

75. Resident No. 1 was admtted to Respondent in Septenber

1998, with a Stage IV pressure sore. Full thickness of skin and
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subcut aneous tissue was | ost, exposing nuscle and/or bone in a
Stage |V pressure sore. To aid the healing of the pressure
sore, Resident No. 1's physician ordered a variety of
interventions, including ordering that she be given a protein
suppl enent, Pronod, in her juice tw ce a day.

76. Petitioner's registered dietician, who was a nenber of
the survey team personally observed Resident No. 1 during at
| east two neals in which Resident No. 1 did not ingest the
Pronod. Respondent had no systemin place to track whether the
physi ci an's order was being inplenented. Having no such system
in place, Respondent was unable to informthe physician of the
i neffectiveness of the treatnent nodality addressing the
pressure sore to enable the physician to inplenent a nore
effective alternative.

77. During the initial tour of the facility, Petitioner's
dietician noticed that Resident No. 1 had a |large bruise on the
left side of his forehead. The bruise was approxi mately the
size of a quarter to a half-dollar and was a recent bruise that
coul d have been sustained mnutes or hours prior to its
di scovery by Petitioner's dietician. Resident No. 1 was
confused and could not informPetitioner's dietician how his
forehead sustai ned the bruise. Respondent was unaware of the
bruise until Petitioner's dietician brought the bruise to

Respondent's attention.
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78. Respondent had no docunentation or information on the
brui se. An unknown injury report was conpleted after
Petitioner's dietician brought the bruise to Respondent's
attention.

Tag F225

79. Tag F225 incorporates federal regulation 42 CFR
483.13(c), which provides, in pertinent part, that the facility
"must have evidence that all alleged violations are thoroughly
i nvestigated, and nust prevent further potential abuse while the
investigation is in progress; and that the "results of al
i nvestigations nmust be reported to the admnistrator or his
designated representative and to officials in accordance with
state | aw . "

80. Respondent should have been aware of the bruise prior
to the bruise being brought to Respondent's attention by
Petitioner's dietician. The bruise was quite obvious and not
hi dden. Respondent failed to investigate the bruise, an injury
of unknown origin. Wen Respondent failed to investigate the
bruise, a potential risk of continued harmto Resident No. 1 and
of harmto other residents existed.

81. After Petitioner's dietician, a nmenber of the
Petitioner's survey team reported the bruise to Respondent, an

i nvestigation by Respondent ensued. Afterward, the requirenments
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for the investigation and reporting were conplied wth and
adhered to.

82. Petitioner cited Respondent for commtting a violation
of Tag F225 and classified the violation as a C ass |
deficiency. Petitioner also assigned a federal scope and
severity rating of "G' to the Tag F225 defi ci ency.

Tag F314

83. Tag F314 incorporates federal regulation 42 CFR Section
483.25(c), which requires, in pertinent part, a facility to
ensure that a "resident who enters the facility w thout pressure
sores does not devel op pressure sores unless the individual's
clinical condition denonstrates that they were unavoi dabl e" and
that a "resident having pressure sores receives necessary
treatnent and services to pronote healing, prevent infection and
prevent new sores from devel opi ng."

84. Resident No. 1's physician ordered the ingestion of
Pronod. Respondent failed to ensure that Resident No. 1
i ngested the Pronod in accordance with the physician's order.

85. Further, Respondent had no systemin place to track
whet her the physician's order was being inplenented, and,
therefore, the physician was unable to determ ne the type of
i ntervention needed, if any.

86. Petitioner cited Respondent for commtting a violation

of Tag F314 and classified the violation as a C ass |
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deficiency. Petitioner also assigned a federal scope and
severity rating of "G' to the Tag F314 defi ci ency.

Corrective Action

87. Respondent received Petitioner's survey report on
April 29, 1999. The survey report contained the date by which
Respondent had to correct the deficiencies, which was by Apri
27, 1999. The tine period for Respondent to correct the
deficiencies had el apsed before Respondent was notified of the
date for correcting the deficiencies. Respondent submtted a
pl an of action to correct the deficiencies.

88. On April 27, 1999, Petitioner visited Respondent to
determ ne the status of the Cass Il deficiencies. Al of the
deficiencies were not corrected, but, as a result of the visit,
Petitioner changed Tags F224, F225, and F280 to Class ||
defi ci enci es.

89. On July 2, 1999, Petitioner re-surveyed Respondent.
Petitioner determ ned that Respondent had corrected all of the
defi ci enci es.

Condi ti onal License

90. Based upon the Class Il deficiencies of the April 1999
survey, Petitioner issued Respondent a Conditional |icense,
effective April 21, 1999, through July 2, 1999, fromthe date of

the survey to the date the deficiencies were corrected.
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Penal ty

91. Based upon the Class Il deficiencies of Tags F224,
F225, F314, and F325, cited as a result of the April 1999
survey, Petitioner inposed a fine of $20,000 upon Respondent.

CONCLUSI ONS OF LAW

92. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto pursuant to Section 120.569 and Subsection
120.57(1), Florida Statutes.

93. License revocation proceedings are penal in nature.
The burden of proof is on Petitioner to establish by clear and
convi nci ng evidence the truthful ness of the allegations in the

Adm ni strative Conplaints. Departnent of Banking and Fi nance,

Di vision of Securities and |Investor Protection v. Oshorne Stern

and Conpany, 670 So. 2d 932 (Fla. 1996); and Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987).

94. Regarding the issue as to whether Respondent shoul d be
issued a Conditional |icense, Petitioner has the burden of
establ i shing by a preponderance of evidence that Respondent

shoul d be issued a Conditional license. Florida Departnent of

Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st

DCA 1981); Subsection 120.57(1), Florida Statutes.
95. A licensee is charged with knowi ng the practice act

that governs his/her license. Wallen v. Florida Departnent of
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Pr of essi onal Regul ation, Division of Real Estate, 568 So. 2d 975

(Fla. 3d DCA 1990).

96. Section 400.23, Florida Statutes (Supp. 1998),

provides in pertinent par:

(8) The agency shall, at |east every 15
mont hs, evaluate all nursing hone facilities
and nake a determ nation as to the degree of
conpliance by each |icensee with the
established rul es adopted under this part as
a basis for assigning a rating to that
facility. The agency shall base its

eval uation on the nost recent inspection
report, taking into consideration findings
fromother official reports, surveys,
interviews, investigations, and inspections.

97. Rule 59A-4.1288, Florida Adm nistrative Code,
in pertinent part:

Nursing homes that participate in Title
XVITT or XIX nmust follow certification rules
and regul ations found in 42 CFR 483,
Requirenments for Long Term Care Facilities,
Sept enber 26, 1991, which is incorporated by
ref erence.

provi des

98. Section 400.121, Florida Statutes (Supp. 1998),

provides in pertinent part:

(1) The agency may deny, revoke, or suspend
a license or inpose an adm nistrative fine,
not to exceed $500 per viol ation per day,
for a violation of any provision of s.

400. 102( 1) .

(2) The agency, as a part of any final
order issued by it under this part, may

i npose such fine as it deens proper, except
t hat such fine nmay not exceed $500 for each
vi ol ation. Each day a violation of this part
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occurs constitutes a separate violation and
IS subject to a separate fine, but in no
event may any fine aggregate nore than
$5,000. A fine may be |l evied pursuant to
this section in lieu of and notw thstandi ng
the provisions of s. 400.23. Fines paid by
any nursing hone facility |licensee under
this subsection shall be deposited in the
Resi dent Protection Trust Fund and expended
as provided in s. 400.063.

[ Enphasi s added]

99. Section 400.102, Florida Statutes (1997), provides in
pertinent part:

(1) Any of the follow ng conditions shal
be grounds for action by the agency agai nst
a licensee:
(a) An intentional or negligent act
materially affecting the health or safety of
residents of the facility;

* * *
(d) Violation of provisions of this part or
rul es adopted under this part; or

* * *
(2) |If the agency has reasonabl e beli ef
that any of such conditions exist, it shal
take the follow ng action:

* * *
(b) In the case of an applicant for
relicensure or a current |icensee,
adm nistrative action as provided in s.
400. 121 or injunctive action as authorized
by s. 400. 125.

100. Section 400.23, Florida Statutes (Supp. 1998),
provides further in pertinent part:

(9) The agency shall adopt rules to provide
that, when the criteria established under
subsection (2) are not net, such
deficiencies shall be classified according
to the nature of the deficiency. The agency
shall indicate the classification on the
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face of the notice of deficiencies as
foll ows:

(a) Cdass | deficiencies are those which

t he agency determ nes present an inmm nent
danger to the residents or guests of the
nursing home facility or a substanti al
probability that death or serious physical
harm woul d result therefrom The condition
or practice constituting a class | violation
shall be abated or elimnated i medi ately,
unless a fixed period of time, as determ ned
by the agency, is required for correction.
Notwi t hst andi ng s. 400.121(2), a class |
deficiency is subject to a civil penalty in
an anount not |ess than $5, 000 and not
exceedi ng $10, 000 for each and every
deficiency. A fine may be |evied
notw t hstandi ng the correction of the
defi ci ency.

(b) dass Il deficiencies are those which
t he agency determ nes have a direct or

i medi ate relationship to the health
safety, or security of the nursing hone
facility residents, other than cl ass |
deficiencies. A class Il deficiency is
subject to a civil penalty in an anpunt not
| ess than $1, 000 and not exceedi ng $5, 000
for each and every deficiency. A citation

for a class Il deficiency shall specify the
time within which the deficiency is required
to be corrected. If a class Il deficiency

is corrected within the tinme specified, no
civil penalty shall be inposed, unless it is
a repeated offense.

(Enmphasi s added)

(c) dass Il deficiencies are those which
the agency determ nes to have an indirect or
potential relationship to the health,
safety, or security of the nursing hone
facility residents, other than class | or
class Il deficiencies. A class III
deficiency shall be subject to a civil
penalty of not |ess than $500 and not
exceedi ng $1, 000 for each and every
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deficiency. Acitation for a class 11
deficiency shall specify the time within
which the deficiency is required to be
corrected. |If a class Ill deficiency is
corrected within the tinme specified, no
civil penalty shall be inposed, unless it is
a repeated offense.

The October 1998 Survey

101. Regarding the October 1998 survey, Petitioner
denonstrated that Respondent commtted a violation of Tag F309
and that the violation was a Class |l deficiency.

102. Section 400.22, Florida Statutes (1997), provides in
pertinent part:

(1) Al licensees of nursing hone
facilities shall adopt and make public a
statenent of the rights and responsibilities
of the residents of such facilities and
shal |l treat such residents in accordance
with the provisions of that statenent. The
statenment shall assure each resident the
fol | ow ng:

* * *
(j) The right to be adequately informed of
his or her nedical condition and proposed
treatment, unless the resident is determ ned
to be unable to provide inforned consent
under Florida law, or the right to be fully
informed in advance of any nonener gency
changes in care or treatnent that may affect
the resident's well-being; and, except with
respect to a resident adjudged inconpetent,
the right to participate in the planning of
all nedical treatnment, including the right
to refuse nedication and treatnent, unless
ot herwi se indicated by the resident's
physi ci an; and to know t he consequences of
such acti ons.

(k) The right to refuse nedication or
treatnent and to be inforned of the
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103.

consequences of such deci sions, unless
determ ned unabl e to provide inforned
consent under state |law. \When the resident
refuses nedication or treatnent, the nursing
home facility nust notify the resident or
the resident's | egal representative of the
consequences of such decision and nust
docunent the resident's decision in his or
her medi cal record. The nursing hone
facility nust continue to provide other
services the resident agrees to in
accordance with the resident's care plan.

(I') The right to receive adequate and
appropriate health care and protective and
support services, including social services;
mental health services, if avail able;

pl anned recreational activities; and

t herapeutic and rehabilitative services
consistent wwth the resident care plan, with
est abl i shed and recogni zed practice
standards within the comunity, and with

rul es as adopted by the agency.

Rul e 59A-4.106, Florida Adm ni strative Code,

in pertinent part:

104.

(4) Each facility shall maintain policies
and procedures in the follow ng areas:

* * *

(x) Resident's rights;

* * *
(cc) The reporting of accidents or unusual
i ncidents involving any resident, staff
menber, volunteer or visitor. This policy
shall include reporting wwthin the facility
and to the AHCA

Rul e 59A-4.109, Florida Adm ni strative Code,

in pertinent part:

(2) The facility is responsible to devel op
a conprehensive care plan for each resident
t hat includes neasurabl e objectives and
tinmetables to neet a resident's nedical,

34
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nursi ng, nmental and psychosoci al needs that
are identified in the conprehensive
assessnent. The care plan nust describe the
services that are to be furnished to attain
or maintain the resident's highest

practi cabl e physical, nental and soci al

wel | -being. The care plan nust be conpl eted
within 7 days after conpletion of the

resi dent assessnent.

(3) At the resident's option, every effort
shall be made to include the resident and
famly or responsible party, including
private duty nurse or nursing assistant, in
t he devel opnent, inplenentation, maintenance
and eval uation of the resident plan of care.

105. Rule 59A-4.128, Florida Adm nistrative Code, further
provides in pertinent part:

(3) The rating assigned to the nursing hone
facility wll be either conditional,
standard or superior. The rating is based
on the conpliance with the standards
contained in this rule and the standards
contained in the OBRA regul ations. Non-
conpliance will be stated as deficiencies
measured in terns of severity. For rating
pur poses, the foll ow ng deficiencies are
considered equal in severity: Cass |
deficiencies; Class Il deficiencies; and

t hose Substandard Quality of Care
deficiencies which constitute either

i mredi ate jeopardy to resident health or
safety or a pattern of or w despread actua
harmthat is not i mmedi ate | eopardy.

The April 1999 Survey

Resi dent No. 3

106. As to Tag F224, Petitioner denonstrated that

Respondent conmtted a violation of the said Tag. Further,
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Petitioner denonstrated that the deficiency was a C ass |
defi ci ency.

107. Regarding Tag F280, Petitioner denonstrated that
Respondent conmitted a violation of the said Tag. In addition,
Petitioner denonstrated that the deficiency was a C ass |
defi ci ency.

108. As to Tag F314, Petitioner failed to denonstrate that
Respondent conmitted a violation of the said Tag. Because no
violation was found, it is not necessary to determ ne whet her
the alleged violation was a Class Il deficiency.

109. Regarding Tag F325, Petitioner denonstrated that
Respondent conmitted a violation of the said Tag. In addition,
Petitioner denonstrated that the deficiency was a C ass |
defi ci ency.

Resi dent No. 1

110. As to Tag F225, Petitioner denonstrated that
Respondent conmtted a violation of the said Tag. Further,
Petitioner denonstrated that the deficiency was a C ass |
defi ci ency.

111. Regarding Tag F314, Petitioner denonstrated that
Respondent conmitted a violation of the said Tag. In addition,
Petitioner denonstrated that the deficiency was a C ass |

defi ci ency.
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Penal ty

112. As to the Cctober 1998 survey, in which Respondent
commtted a violation of Tag F309, a Class Il deficiency,
Respondent corrected the deficiency by the day after the survey,
Oct ober 10, 1998.

113. Regarding the April 1999 survey in which Respondent
commtted violations of Tags F224, F225, F280, F314, and F325,
all Class Il deficiencies, Petitioner's inposition of a $20, 000
was based upon its determ nation that Respondent had C ass |
deficiencies of Tags F224, F225, F314, and F325, excludi ng F280.
When Petitioner conducted a re-visit to Respondent to determ ne
the status of the said deficiencies, the deficiencies had not
been corrected. The undersigned has determ ned that Respondent
did not conmt a violation of Tag F314 as the violation rel ates
to Resident No. 3, but that Respondent did commt a violation of
Tag F314 as it relates to Resident No. 1.

114. Furthernore, a Class Il deficiency is subject to a
fine from$1,000 to $5,000 for each deficiency even though
Petitioner "may" inpose a fine of $500 per day.

115. Additionally, for rating purposes a C ass |
deficiency is equal in severity to a Class | deficiency.

116. Petitioner denonstrated that changi ng Respondent's
license to a Conditional license, as a result of the April 1999

survey, was warranted. Petitioner further denonstrated that
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designating the effective date fromApril 21, 1999, which was
the day of the survey, through July 2, 1999, which was the date
that Petitioner observed that all of the deficiencies were
corrected, was appropriate and warrant ed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Agency for Health Care Adm nistration
enter a final order and therein:

1. Dismss the charge, as it relates to Resident No. 3 of
the April 1999 survey, that Pinehurst Conval escent Center
(Beverly Enterprises-Fla, Inc., d/b/a Beverly @l f Coast-
Florida) violated Tag F314, which incorporates federal
regul ation 42 CFR Section 483. 25(c).

2. Find that, as to the October 1998 survey, Pinehurst
Conval escent Center (Beverly Enterprises-Fla, Inc., d/b/a
Beverly @ul f Coast-Florida) violated Tag F309, which
i ncorporates federal regulation 42 CFR Section 483.25, and Rule
59A-4.1288, Florida Adm nistrative Code; and that the violation
is a Cass Il deficiency.

3. Find that, as to the April 1999 survey, Pinehurst
Conval escent Center (Beverly Enterprises-Fla, Inc., d/b/a

Beverly @ulf Coast-Florida):
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a. Violated Tag F224, which incorporates federal
regul ation 42 CFR Section 483.13(c)(1)(i), Subsections
400.022(1)(j), (k), and (I), Florida Statutes, and Rul e 59A-
4.106(4)(x), Florida Adm nistrative Code.

b. Violated Tag F225, which incorporates federal
regul ation 42 CFR Section 483.13(c)(1)(ii), and Rul e 59A-
4.106(4)(cc), Florida Adm nistrative Code.

c. Violated Tag F314, which incorporates federal
regul ation 42 CFR Section 483.25(c), Subsections 400.022(1)(j),
(k), and (1), Florida Statutes, and Rul e 59A-4.1288, Florida
Adm ni strative Code.

d. Violated Tag F325, which incorporates federal
regul ation 42 CFR Section 483.25(i) (1), Subsection
400. 022(1) (), Florida Statutes, and Rule 59A-4.109(2), Florida
Adm ni strative Code.

4. Inpose a penalty of $2,500 for the violation commtted
as to the Cctober 1998 survey.

5. Inpose a penalty of $5,000 per violation for the four
violations committed as to the April 1999 survey, totaling
$20, 000.

6. Uphold the change in the license rating of Pinehurst
Conval escent Center (Beverly Enterprises-Fla, Inc., d/b/a
Beverly @Qulf Coast-Florida) to a Conditional license, effective

April 21, 1999, through July 2, 1999.
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DONE AND ENTERED this 30th day of June, 2000, in

Tal | ahassee, Leon County, Florida.

ERROL H POWELL

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 30th day of June, 2000.

ENDNOTES
" Considering the proof required, this Adninistrative Law Judge
found the opinions of Petitioner's expert to be nore credible
t han those of Respondent’'s experts. Realizing that, as to the
Cct ober 1998 survey, only Respondent had an expert, this
Adm ni strative Law Judge did not find the expert's opinions
credi bl e.
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COPI ES FURNI SHED

Christine T. Messana, Esquire

Mark S. Thomas, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building Three, Suite 3431
Tal | ahassee, Florida 32308

R Davis Thonmas, Jr., Qualified Representative
Broad and Cassel

215 South Monroe Street, Suite 400

Post O fice Drawer 11300

Tal | ahassee, Florida 32302
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Sam Power, Agency Cerk

Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building Three, Suite 3431
Tal | ahassee, Florida 32308

Julie @Gllagher, General Counsel
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building Three, Suite 3431
Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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